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CORPORATE DISCLOSURE STATEMENT� 

In accordance with Rule 26.1 of the Federal Rules of Appellate Procedure, 

Heritage Capital Management, LLC; Covenant Bancorp, Inc.; Covenant Capital, 

LLC; Heritage Orcas Partners, LP; Heritage Orcas VL Partners, LP; and Boundary 

Bay Capital, LLC (collectively, "Appellants" or "Covenant") certify that Heritage 

Capital Management, LLC, is a Nevada limited liability company; that Covenant 

Bancorp, Inc., is a Nevada corporation; that Covenant Capital, LLC, is a Nevada 

limited liability company; that Heritage Orcas Partners, LP, is a Nevada limited 

partnership; that Heritage Orcas VL Partners, LP, is a Delaware limited 

partnership; and that Boundary Bay Capital, LLC, is a California limited liability 

company. No publicly held corporation owns 10% or more of any of Appellants. 
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JURISDICTIONAL STATEMENT� 

The plaintiff, the Securities and Exchange Commission (the "SEC"), filed 

this action for violation of the federal securities laws against Val E. Southwick 

("Southwick") and certain entities related to Southwick, namely Vescor Capital 

Corp.; Vescor Capital, Inc.; Vescor Capital, LLC; Vescor Capital IV-A, LLC; and 

Vescor Capital IV-M, LLC, in the United States District Court, District of Utah. 

The district court has jurisdiction under Sections 20 and 22 of the Securities Act of 

1933 and Sections 21 and 27 of the Securities Exchange Act of 1934. (1 App. 25.) 

The district court appointed a receiver for defendants and entities affiliated with 

defendants, purportedly giving the district court jurisdiction over certain real 

properties located in Clark County, Nevada, under 28 U.S.C. § 754, because title to 

the properties is held by such entities. (1 App. 356.) 

Appellants have liens on the subject properties in Nevada and had initiated 

nonjudicial foreclosures against such properties. Upon notice of a stay issued in 

conjunction with the order appointing a receiver in the Utah case, Appellants made 

a motion to the district court, asking the district court to clarify and, if necessary, to 

lift the stay preventing nonjudicial foreclosures on the subject properties. (1 App. 

57-59.) The receiver appointed by the district court opposed this motion. (1 App. 

332-357.) In an Order dated November 17,2008, the district court maintained the 

stay, which is, more accurately, an injunction preventing litigants from maintaining 

V111 
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legal action against property of the receivership estate. Consequently, this court 

has jurisdiction under 28 U.S.C. § 1292(a)(1). The November 17,2008 Order 

refused to dissolve or modify the injunction preventing the nonjudicial 

foreclosures. (2 App. 643-647.) Covenant timely filed a Notice of Appeal on 

December 16,2008. (2 App. 652-653.) 

IX 
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STATEMENT OF THE ISSUES� 

1. Appellants have recorded first trust deeds on real properties in 

Nevada. The amount of liens exceeds the value of the property and, therefore, the 

Receiver has no equity in the property. Can a federal district court simply set aside 

the liens based solely on its equitable powers because the district court wants to 

ignore the distinction between secured and unsecured creditors because, in the 

district court's view, all creditors were probably lied to and many were probably 

promised a secured position? 

2. Under the fraudulent conveyance statutes, a transfer cannot be set 

aside if it is made subj ect to a valid lien. The validity of recorded instruments 

against the subject properties is undisputed. Can the receiver succeed in a claim 

for fraudulent conveyance under any circumstances? 

3. The district court may enjoin legal action against assets in 

receivership, but there must be a balancing of interests in issuing such an 

injunction. There is no equity in the real properties subject to foreclosure. 

Furthermore, the enjoined parties will be harmed if they are not allowed to 

complete the foreclosures. Should this court direct the district court to allow the 

foreclosures to proceed? 

x 
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STATEMENT OF THE CASE 

This is a case about whether or not a valid security interest, evidenced by a 

duly recorded lien, should be respected in a case involving a federal receivership. 

Covenant and the other secured lenders it represents hold undisputed security 

interests on real properties in Nevada, which are currently titled in a receivership 

entity. It is uncontroverted that the amount of liens exceeds the value of the 

property in which the Receiver has an ownership interest. Simply put, the 

Receiver has no equity in the property. A stay, issued by the district court, 

currently prevents Covenant from foreclosing its first priority liens on the real 

properties. Covenant has requested that the stay be lifted with regard to these 

properties because there is no real economic interest for the receivership estate. 

The district court refused to lift the stay solely on the basis that it wants to 

ignore the liens and make a pro rata distribution to all creditors, secured and 

unsecured because, in the district court's view, all creditors were probably lied to 

and most were probably promised a secured position. Because the validity of the 

recorded instruments is undisputed, the apparent rationale for ignoring, and 

therefore, destroying the liens is based entirely on the district court's equitable 

powers. The Receiver asserts that such equitable powers allow the district court to 

set aside valid liens for the sole purpose of allowing pro rata distribution of the 

receivership assets, without regard to whether a creditor is secured or unsecured. 

Xl 
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But the district court cannot, as a matter oflaw, simply set aside secured liens for 

the single purpose of effectuating a pro rata distribution. 

The Receiver has made one additional argument, based on the law of 

fraudulent conveyance. The Receiver asserts that receiving proceeds from the sale 

of the subject properties would result in a fraudulent conveyance. This theory is 

without merit because the law of fraudulent conveyance expressly excludes 

transfers made subject to a valid lien. The Receiver cannot, as a matter of law, 

succeed on such a claim. 

Accordingly, there is no cognizable basis to maintain the stay. Without 

these theories to set aside the Secured Lenders' liens, the analysis must return to 

the core undisputed fact: there is no equity in the property and the Appellants are 

being injured by the maintenance of the stay. Consequently, this Court should 

allow the non-judicial foreclosures to go forward under the applicable provisions 

of Nevada law, and Covenant should be entitled to complete the Nevada 

Foreclosures, regardless of the fact that receivership entities may hold bare legal 

title. 

XlI 
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STATEMENT OF FACTS 

The following undisputed facts are relevant to the issues in this appeal. 

On February 6, 2008, the Securities and Exchange Commission ("SEC") 

filed suit in the Federal District Court, District of Utah against Val E. Southwick 

("Southwick") and certain entities owned or controlled by him, namely Vescor 

Capital Corp.; Vescor Capital, Inc.; Vescor Capital, LLC; Vescor Capital IV-A, 

LLC; and Vescor Capital IV-M, LLC. The case was assigned to the Hon. Dee 

Benson as Civil No.1 :08cv00012 (the "SEC Enforcement Action"). In its 

complaint, the SEC alleged that Southwick had run a far-flung fraud which 

divested hundreds of unsuspecting investors of millions of dollars. In a separate 

proceeding before a state court, Southwick has since pled guilty to numerous 

criminal counts, and he is currently incarcerated in a Utah state prison. (1 App. 

335.) 

As part of the SEC Enforcement Action, the district court appointed Robert 

G. Wing as receiver (the "Receiver") in an order dated May 5, 2008 (the "Order 

Appointing Receiver"). The Order Appointing Receiver placed into receivership 

the assets of the named defendants, together with "all affiliated limited 

partnerships, corporations or other business entities." (1 App. 50.) And it further 

provided a stay prohibiting any actions against the receivership estate. (1 App. 55­

56.) 

X111 
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Covenant is a group of affiliated entities which produce income by, among 

others things, selectively lending money to large real estate projects. Years before 

the SEC Enforcement Action, Covenant loaned money on projects involving 

entities related to Southwick ("Vescor Loans"). In accord with its standard 

practice, as discussed more thoroughly below, Covenant secured the Vescor Loans 

with a recorded instrument evidencing a lien on the real property underlying the 

project. (1 App. 63, 82.) Certain of the Vescor Loans involved three groups of 

real properties located in or near Las Vegas, Nevada (the "Nevada Properties"). 

(1 App. 63, 82-83.) 

Covenant has an undisputed security interest in all of the Nevada Properties. 

These security interests are evidenced by recorded assignments in a recorded first 

deed of trust. Each loan was fully secured by its respective collateral through an 

assignment of a fractional share in a duly recorded deed of trust. Each assignment 

was also duly recorded in the official records of the Clark County Recorder. As a 

result, Covenant's security interests in the Nevada Properties are evidenced by two 

recorded instruments: (1) the underlying deed of trust and (2) the recorded 

assignment of a fractional interest in such deed of trust. (1 App. 63, 82.) 

Covenant is not the only secured lender. There were other recorded 

assignments to other individuals and entities in each respective first deed of trust 

(the "Secured Lenders"). Indeed, each of the Nevada Properties has a loan 

XIV 
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management agreement to which all of the Secured Lenders are party. And 

Covenant has been elected by the Secured Lenders as the loan manager under the 

loan management agreements ("Loan Manager") to represent the interests of the 

Secured Lenders in the Nevada Properties. (1 App. 64, 83.) 

After the loans on the Nevada Properties went into default, Covenant, as 

Loan Manager, initiated a series of non-judicial foreclosures to assert its, and the 

other Secured Lenders, first priority lien position on the Nevada Properties (the 

"Nevada Foreclosures"). (1 App. 64, 83-84.) Because of the severely depressed 

real estate market in and around Las Vegas, Nevada, the face value of the loans 

greatly exceeds the current value of the respective Nevada Properties. In the 

vernacular, the Nevada Properties are completely "under-water," and it is 

extremely unlikely that a foreclosure sale would yield proceeds to cover the face 

value of the loans, much less the accrued interest. Consequently, there is no equity 

in the Nevada Properties to which the title-holders of the properties will ever be 

entitled. (1 App. 65, 84.) 

But �b�e�f�o�~�e the Nevada Foreclosures were completed, the district court 

entered the Order Appointing Receiver, and Covenant subsequently learned the 

Receiver asserted that the entities holding title to the Nevada Properties were part 

of the receivership estate. (1 App. 65, 84.) Covenant then made a motion, which 

is the subject of this appeal, to the district court in Utah. Covenant first asked the 

xv 
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district court to clarify whether the entities holding title were in fact part of the 

receivership estate. In its order dated November 17, 2008 (the "Order on 

Appeal"), the district court clarified exactly which entities were part of the 

receivership (collectively, these entities are referred to as "Vescor") and that the 

entities holding title to the Nevada Properties were part of Vescor. (2 App. 645­

46.) Covenant does not appeal this part of the order. 

Covenant also requested that the district court lift the Stay with regard to the 

Nevada Foreclosures, arguing that there was no reason to delay the Nevada 

Foreclosures because the validity of the security interests held by Covenant and the 

other Secured Lenders were undisputed and because there is no equity in the 

Nevada Properties. (1 App. 58.) 

Even though the validity of the security instruments remains undisputed and 

there is no equity for the receivership, the district court denied Covenant's request. 

(2 App. 644.) In so doing, the district court did not specifically set aside or 

otherwise destroy the liens held by Covenant and the other Secured Lenders. 

However, the district court stated that it expected to treat all "investors" pro rata, 

whether or not they were secured or unsecured. At a hearing on October 3, 2008 to 

consider Covenant's Motion, the district court took the opportunity to discuss its 

intent: 

I don't think the Covenant Group is any different in that general sense 
than a lot of other people who were promised a lot of things. I am 

XVI 
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guessing that some people actually got something in the way of their 
name on a deed, a trust deed or some other kind of security apparatus 
or security instrument, and a lot of people didn't get anything at all 
except empty promises. My general assumption at this point is that 
many people were defrauded, and at this point I think we should 
anticipate treating them all on a pro rata basis. 

(2 App. 534-535.) 

The district court continued to explain its intention in the eventual 

distribution of the receivership assets: 

I'm not going to be especially moved by someone who has a 
securitization instrument versus someone who does not, because they 
were all lied to some extent or another. 

(2 App. 536.) 

Later, responding to argument made by counsel for Covenant in the same 

hearing, the district court further explained: 

[W]hy should we reward people that got some security when, as I said 
earlier, almost everyone was promised security? It was all just a 
matter of luck who actually got it at the front end of this thing or 
somewhere along the way. 

(2 App. 550.) 

The district court's statements of its intent are consistent with a position 

asserted by the Receiver in its briefs and at oral argument. In essence, the Receiver 

has asserted that the district court can disregard the security interests held by 

Covenant and the other Secured Lenders solely based on the district court's 

equitable powers. (1 App. 356.) Counsel for the Receiver even asserted "that in 

XVll 
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the context of a receivership, the equitable power of [the district court] is virtually 

unlimited." (2 App. 556.) The only other grounds articulated by Receiver to set 

aside the liens held by Covenant and the other Secured Lenders is the possibility of 

a fraudulent transfer claim. (l App. 349-355.) 

In an analogous situation arising just after Covenant's motion was heard, the 

Receiver took a much different position. Shortly after successfully persuading the 

district court to maintain the Stay against the Nevada Foreclosures, the Receiver 

made a motion to surrender its interest in other real property in Nevada because 

U.S. Bank held a first priority lien (the "U.S. Bank Lien"). (2 App. 579-87.) 

Covenant opposed the motion on the basis that the U.S. Bank Lien was 

substantially identical to the lien held by Covenant and the other Secured Lenders 

and that such disparate treatment was inequitable. (2 App. 603-08.) Ignoring the 

clear comparison between liens based on recorded instruments, the Receiver 

asserted that Covenant should be treated like an unsecured creditor, not like U.S. 

Bank. (2 App. 630-32.) Without hearing oral argument, the district court granted 

the Receiver's motion on the property subject to the U.S. Bank Lien, in an order 

November 17,2008 (the same day on which the Order on Appeal was signed). (2 

App.640-41.) 

The future status of the Nevada Properties is uncertain. The Order on 

Appeal authorizes the Receiver to market the Nevada Properties, subject to the 
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obligations in 28 U.S.C.A. § 2001. While the liens of the Secured Lenders would 

attach to the proceeds, the Receiver asserts that only the restrictions of 28 U.S.C.A. 

§ 2001 apply, meaning that the Secured Lenders would not be allowed to credit bid 

the sale, as they would be entitled to in a non-judicial foreclosure. (2 App. 681.) 

Ordinarily, a secured creditor has the option of credit bidding and holding the 

property in its own name rather than have the property sold at a depressed price. 

This is particularly true in the current economy. The Receiver has indicated his 

intent to proceed with the marketing and sale of the Nevada Properties, and the 

proceeds of such a sale would almost certainly be insufficient to satisfy the liens 

held by the Secured Lenders because the Nevada Properties are so under-water. 

(2 App. 654-56,679-81.) 

XIX 
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STANDARDS OF REVIEW� 

1. The legal determinations supporting the district court's decision to 

maintain a stay, namely: (i) whether a valid security interest can disregarded to 

promote a pro rata distribution; and (ii) whether there can be a fraudulent transfer 

when a transfer is made subject to a valid lien, are subject to a de novo standard of 

review. See, e.g. Fletcher v. Us., 160 Fed. Appx. 792,795 (lath Cir. 2005) 

(recognizing de novo standard for any legal conclusions underlying district court 

ruling which was subject to abuse of discretion standard); Utah Women's Clinic, 

Inc. v. Leavitt, 136 F.3d 707,709 (lath Cir. 1998) (same). 

2. As discussed more fully below, imposing an injunction against legal 

action in a separate jurisdiction requires a showing of necessity. In general, the 

standard of review for lifting such a stay is whether there has been an abuse of 

discretion. Commodity Futures Trading Com 'n v. Chilcott Portfolio Mgmt., Inc., 

713 F.2d 1477, 1484 (lath Cir. 1983). But this standard of review is applied with 

reference to the underlying burden to justify a stay. Id. And there is an abuse of 

discretion when there is a "lack of sufficient justification for the stay." Id. at 1487. 

xx 
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SUMMARY OF THE ARGUMENT 

Because there is no basis to set aside Covenant's valid recorded liens on 

the Nevada Properties and because the Receiver has no equity in the Nevada 

Properties, the Court should reverse the district court's refusal to lift the Stay with 

regard to the Nevada Foreclosures. Covenant, as the Loan Manager for the 

Secured Lenders, should be allowed to prosecute the Nevada Foreclosures to 

completion and enforce its secured rights on the collateral. The Receiver's two 

theories, one based on the equitable powers of the district court, the other on the 

law of fraudulent conveyance, do not justify imposing an injunction against legal 

action in a separate, state jurisdiction. 

To justify maintenance of the Stay against the Nevada Foreclosures, the 

Receiver argues that the district court can set aside these liens based solely on its 

equitable powers, for the single purpose of effectuating a pro rata distribution that 

treats unsecured and secured creditors identically. But there is no legal precedent 

to support this radical assertion of equitable power. General principles of property 

law and receivership law demand otherwise. Indeed, underlying policy 

considerations support Covenant's position. 

The Receiver also argues that a potential claim for fraudulent conveyance 

supports imposition of the Stay against the Nevada Foreclosures. But this 

argument has a fatal weakness: the statutes providing for a fraudulent conveyance 
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claim expressly exclude transfers made subject to a valid lien. Because the validity 

of the recorded instruments is undisputed, the Receiver cannot, as a matter oflaw, 

prevail on such a claim. 

Under controlling law, there is a strict standard for when a stay may be 

imposed, especially when the stay involves an injunction against legal action in 

another jurisdiction. This standard requires a balancing of the respective harms. 

The Secured Lenders will be greatly harmed if not afforded the protection of 

foreclosure procedures, but allowing the Nevada Foreclosures to proceed does not 

harm the receivership estate because it does not have any equity in the Nevada 

Properties. Therefore, the receivership could only suffer harm if it had a legitimate 

argument to invalidate the Secured Lenders' liens. Because there is no cognizable 

legal basis to invalidate the liens, the Nevada Foreclosures should proceed under 

applicable provisions of Nevada law. 

Application of so-called Wenke test, created by the Ninth Circuit for the 

specific task of determining when to lift a stay in a SEC receivership, merely 

reinforces the conclusions reached under the analysis mandated by general, 

controlling precedents from the Tenth Circuit and the United States Supreme 

Court. Accordingly, the Court should direct the district court to lift the Stay with 

regard to the Nevada Foreclosures. 
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ARGUMENT� 

I.� THERE IS NO BASIS TO SET ASIDE THE SECURED LENDERS 
VALID LIENS. 

A.� The District Court's Equitable Power, Alone, Cannot Justify 
Wiping Out a Valid Security Interest Simply to Effectuate a Pro 
Rata Distribution. 

The extent of the district court equitable powers is at the heart of the present 

appeal. The Receiver argued below that unsecured creditors should be treated the 

same as the Secured Lenders because the unsecured creditors were "promised" a 

security interest. More importantly, the District Court candidly stated that this was 

its desire as well: 

I don't think the Covenant Group is any different in that general sense 
than a lot of other people who were promised a lot of things. I am 
guessing that some people actually got something in the way of their 
name on a deed, a trust deed or some other kind of security apparatus 
or security instrument, and a lot of people didn't get anything at all 
except empty promises. My general assumption at this point is that 
many people were defrauded, and at this point I think we should 
anticipate treating them all on a pro rata basis. 

(2 App. 534-535.) 

I'm not going to be especially moved by someone who has a 
securitization instrument versus someone who does not, because they 
were all lied to some extent or another. 

(2 App. 536.) 

[W]hy should we reward people that got some security when, as I said 
earlier, almost everyone was promised security? It was all just a 
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matter of luck who actually got it at the front end of this thing or 
somewhere along the way. 

(2 App. 550.) 

To realize this goal, the Receiver wants the district court to set aside the 

valid liens held by the Secured Creditors under the court's inherent equitable 

powers. By maintaining the Stay with regard to the Nevada Foreclosures, 

particularly when the Receiver has no equity in the property, the district court has 

effectively asserted that it actually has such a power. This Court should reverse 

because there is no such power. As a matter of law, the district court cannot set 

aside valid security interests solely for the purpose of promoting a pro rata 

distribution amongst secured and unsecured creditors. 

Covenant does not dispute that a district court has considerable equitable 

powers in administering a federal receivership. But this power is not unlimited and 

must be consistent with long-standing, well-established rules of law. The practice 

of recording, with the appropriate county recorder, an instrument evidencing a 

security interest in real property is a time-tested and reliable method of securing 

collateral and allowing credit markets to function. Common throughout the United 

States, this practice is central to Nevada's scheme for administering and enforcing 

security interests in property. NEV. REV. STAT. § 111.310 et seq. (containing 

provisions providing for recording of interests in land), NEV. REv. STAT. § 40.451 

2� 

Case: 08-4224     Document: 01017919617     Date Filed: 03/19/2009     Page: 24



et seq. (containing provisions for foreclosing a deed of trust). And the appointment 

of a federal receiver does not alter these general principles. 

1. General Rules of Receivership Recognize Secured Interests. 

The general rules of receivership mandate enforcement of a valid lien held 

by a secured creditor. As a starting point, "the general rule oflaw is that 

appointment of a receiver does not determine any rights nor destroy any liens." 

MaxI Sales Co. v. Critiques, Inc., 796 F.2d 1293, 1297 n.2 (lOth Cir. 1986); see 

also Am. Jur. 2d Receivers § 90 ("[A] receiver's appointment does not ... destroy 

any liens."). Once a receiver is in place, general rules oflaw require the receiver to 

respect prior liens on the property brought into receivership. American Nat. Bank 

a/Sapulpa v. Harris, 84 F.2d 181, 182-83 (lOth Cir. 1936) (recognizing that bank 

retained lien even after surrendering property to receiver); see also Am. Jur. 2d 

Receivers § 183 ("A general rule governing the proof and disposition in 

receivership of particular claims, interest, and liens is that existing priorities are 

preserved, the receivership not operating to disturb them.") (internal citations 

omitted). 

As a practical matter, this means that secured creditors, as a class, will be 

treated differently than unsecured creditors. Lewis, Roca, Scoville & Beauchamp 

v. Christenson, 263 F.2d 536,537 (lOth Cir. 1959) (recognizing that prior 

lienholder was "entitled to have its claim immediately paid out of the attached 
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property without any impediment arising from interference by the receiver with 

that property"); see also Am. Jur. 2d Receivers § 193 ("With respect to a secured 

creditor's security, the receivership does not operate to deprive the creditor thereof, 

and he or she may enforce his or her claim against the security, the claim with 

respect thereto being superior to that of a general creditor.") (internal citations 

omitted). 

The Receiver has presented no defensible argument or legal precedent 

which justifies ignoring these general rules governing receiverships, much less the 

basic property law doctrines underlying them. The Receiver would have us believe 

that the character of the underlying fraud, the alleged Ponzi scheme, somehow 

changes the general rules. But the only case directly addressing the Receiver's 

arguments, Richardson v. Huntington National Bank, 382 B.R. 118 (Bankr. W.D. 

Michigan 2008), discussed at greater length below, soundly rejects this 

proposition. Other cases involving an alleged Ponzi scheme implicitly 

acknowledge the lasting importance of the distinction between a secured and 

unsecured creditor. See, e.g., SEC v. Elliot, 953 F.3d 1560, 1581 (lith Cir. 1992) 

(acknowledging legal significance of being secured creditor in multiple contexts, 

including an affirmation of "district court's classification of the Davis' claim as 

unsecured"). 
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Furthermore, the only precedent cited below by the Receiver in support of 

his radical assertion, s.£. C. v. American Capital, 98 F.3d 1133 (9th Cir. 1996), 

does not support disregarding the general rules governing a receivership. That 

case, a Ninth Circuit decision which has been abrogated by a later U.S. Supreme 

Court decision, is of a questionable persuasive value. Notwithstanding its 

underlying defects, the case is not on point. While it involved a situation where the 

district court had cleared "wild deeds" from title, this clearing of wild deeds was 

not on the subject of the appeal. American Capital, 98 F.3d at 1137. Moreover, 

even if the setting aside of wild deeds had been on appeal, the case certainly did 

not address the propriety of setting aside a perfected security interest, created by 

recording with the appropriate county recorder. Deeds are "wild" because they are 

not recorded, precisely opposite to the present situation, where security interests 

held by Covenant and the other Secured Lenders have indisputably been recorded. 

2. Policy Considerations Support Covenant's Position. 

Prevailing policy considerations affirm there is no power to wipe out valid 

liens simply to promote apro rata distribution. Upsetting the established practice 

of recording liens, for the short term goal of rewarding people who failed to avail 

themselves of the services of the county recorder, is not warranted from a policy 

perspective. 
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Although the unsecured creditors deserve sympathy, as victims of fraud 

orchestrated by a man now behind bars, mere sympathy cannot outweigh the need 

for reliable and predictable rules of law. And although sympathetic, the unsecured 

creditors likely contributed to the underlying problem. Had each unsecured 

creditor who was "promised" a security interest taken steps to make sure that there 

was actually a recorded instrument on file with county recorder (which could have 

been as simple as requesting a date-stamped copy of the recorded document), it is 

unlikely that Southwick could have continued the fraud to such an extent. 

In any event, punishing those who have properly recorded security 

instruments is surely not a sound policy decision. Lenders rely heavily on the 

protection afforded by recording a valid security interest. Indeed, the Receiver 

implicitly acknowledged the strength of this consideration when recognizing the 

interests of U.S. Bank. The Receiver's failure, on the other hand, to present any 

meaningful distinction between Covenant's situation and that of U.S. Bank belies 

his understanding of the important policy considerations. 

Shortly after arguing, in the context of Covenant's motion, that unsecured 

and secured creditors should be similarly treated, the Receiver submitted a motion 

asking the district court to allow the Receiver to forfeit its interest in another piece 

ofNevada real property, in which the Receiver had no equity because the amount 

of U.S. Bank lien was in excess of the value of the underlying property. The 
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Receiver's rationale for doing so was the fact that U.S. Bank had a first priority 

lien evidenced by a recorded deed of trust. (2 App. 579-87.) Covenant opposed 

this motion, pointing out that the legal position of U.S. Bank was virtually identical 

to that of the Secured Lenders-both Covenant and U.S. Bank base their first 

priority claims on a recorded security instrument maintained in the records of the 

Clark County Recorder. (2 App. 603-08.) Despite this legally significant 

similarity, the Receiver maintained its arguments, and the district court granted the 

motion without oral argument. (2 App. 640-41.) 

The treatment of U.S. Bank was consistent with the greater policy 

considerations in play. But other economic players are equally invested in the 

system of recording liens on real property. The inconsistent treatment of Covenant 

and the other Secured Lenders undermines the procedures in place to facilitate 

lending secured by real property. All lenders, not just large institutional lenders, 

should be able to rely on the protections afforded by the long-standing practice of 

recording to perfect security interests in real property. 

B.� The Receiver's Fraudulent Conveyance Theory Fails as a Matter 
of Law and Therefore Cannot Justify a Stay. 

The Receiver has suggested another theory to support the district court's 

invalidation of the Secured Lenders' liens. Unlike the radical assertion of 

unlimited equitable power, this argument is at least based in a recognizable legal 

7� 

Case: 08-4224     Document: 01017919617     Date Filed: 03/19/2009     Page: 29



theory.l And if the claim were stronger, the district court's imposition ofa stay 

might be justified. But the Receiver's claim based on fraudulent conveyance is 

wholly deficient because a transfer made subject to a valid lien is specifically 

excluded by the express words of the statutes creating such a claim. 

The thrust of the Receiver's fraudulent conveyance argument is that the Stay 

should apply to the Nevada Foreclosures because, if Covenant received back from 

Vescor more than it advanced to Vescor, the Receiver might have a fraudulent 

conveyance claim against Covenant. It is true there are circumstances where 

courts have required investors in Ponzi schemes to return any payments from the 

scheme in excess of what the investor paid in. See, e.g., Merrill v. Abbott (In re 

Independent Clearing House), 77 B.R. 843, 857 (D. Utah 1987) ("We conclude 

that the debtors received a 'reasonably equivalent value' in exchange for all 

transfers to a defendant that did not exceed the defendant's principal undertaking 

but, to the extent a defendant received more than he gave the debtors, the debtors 

did not receive a reasonably equivalent value.") However, even assuming the 

Receiver could prove that Vescor was a Ponzi scheme and that the Covenant 

1 Even if the fraudulent conveyance claim was not specifically excluded because of 
Covenant's lien, there are other fatal flaws to the Receiver's position. Unlike a 
trustee under the bankruptcy code, the law of receivership does not provide a 
receiver with the powers of a hypothetical creditor. The Receiver cannot maintain 
a fraudulent transfer claim because he stands in the shoes of the entities in 
receivership, not the creditors of such entities. See Bradford v. Bradford, 993 P.2d 
887,891 (Utah Ct. App. 1999) ("A fraudulent transfer in Utah first requires a 
creditor-debtor relationship."). 
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Group received a net positive from Vescor,2 the Receiver could not, as a matter 

law, prove the elements of fraudulent conveyance against the Secured Lenders. 

Both Utah and Nevada have adopted the "Uniform Fraudulent Transfer 

Act," and each has substantially identical statutory provisions which would govern 

the Receiver's potential claim. UTAH CODE ANN. § 25-6-1 et seq.; NEV. REV. 

STAT. § 112.140 et seq. (for the sake of convenience, without determining which 

state law would apply, only the Utah cite is given in the following discussion). 

The heart of a fraudulent conveyance claim lies in the chapter's codification of 

actual and constructive fraudulent transfer. UTAH CODE ANN. §§ 25-6-5,25-6-6. 

There, the act describes what makes a "transfer" fraudulent. Id. A "transfer" is 

contingent on the passing of an "asset." Id. at § 25-6-2(12). The statute further 

defines "asset" as "property of a debtor, but expressly does not include: (a) 

property to the extent it is encumbered by a valid lien." Id. at § 25-6-2(2) 

(emphasis added). Finally, a "valid lien" is defined as "a lien that is effective 

against the holder of a judicial lien subsequently obtained by legal or equitable 

process or proceedings." Id. at § 25-6-2(13). Because a recorded trust deed is 

clearly a "valid lien," payments in satisfaction of the same cannot, as a matter of 

law, be set aside under a fraudulent conveyance theory. 

2As a matter of fact, Covenant submitted uncontested evidence to the district court 
that it received less from Vescor than Covenant advanced to Vescor. (2 App. 
501-11.) 
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While the Utah and Nevada courts have not had occasion to apply this exact 

statutory analysis, other courts have. They easily reached the conclusion that a 

fraudulent conveyance claim entirely lacked merit when payment was made 

pursuant to a perfected security interest.3 Significantly, in the only case we have 

3 Pioneer Liquidating Corp. v. San Diego Trust & Savings Bank (In re 
Consolidated Pioneer Mortg. Entities), 166 F.3d 342 (9th Cir. 1999) ("Moreover, 
property encumbered by a valid security interest is not recoverable under 
California law."); Ed Peters Jewelry Co. v. C & J Jewelry Co., 124 F.3d 252, 
261-62 (1 st Cir. 1997) (applying Rhode Island Statute and finding that payment 
under security agreement "did not constitute an 'asset' and no cognizable 
'transfer' occurred"); Peltz v. Moretti, 2008 WL 4181188, *6 n. 3 (6th Cir. 2008) 
("Thus, encumbered assets cannot be the subject of a fraudulent transfer."); 
Compuware Corp. v.Innovatec Communications, LLC, 2005 WL 2076717 (E.D. 
Wis. 2005) (applying Wisconsin definitions to find that "no 'assets' were 
surrendered, and therefore no 'transfer' occurred"); Old West Annuity and Life Ins. 
Co. v. Apollo Group, 2008 WL 2993958, * 13 (M.D. Fla. 2008) ("Florida's 
Fraudulent Transfer Act specifically excludes assets 'to the extent [they are] 
encumbered by a valid lien. "'); Tow v. Pajooh (In re CRCGP LLC), 2008 WL 
4107490, * 17 (Bankr. S.D. Tex. 2008) ("However, as to assets which are fully 
encumbered by liens, the Court finds such asset cannot be fraudulently 
transferred."); Farstveet v. Rudolph, 630 N.W.2d 24,34 (N.D. 2001) ("Property 
which is encumbered by valid liens exceeding the value of the property is not an 
asset within the meaning of the Act and is not subject to a fraudulent transfer."); 
Pacific Capital Corp. v. Blumberg, 2003 WL 22701535, *5 (Wash. Ct. App. 2003) 
("Therefore, the property in question was fully encumbered by valid liens at the 
time of transfer and thus outside the scope of the UFTA."); National Loan 
Investors, L.P. v. World Properties, LLC, 830 A.2d 1178, 1183 (Conn. Ct. App. 
2003) ("Thus, a transfer cannot be considered fraudulent if, at the time of the 
transfer, the transferred property is encumbered by valid liens exceeding the 
property's value because the property would no longer be considered an asset 
under § 52-552(b)(2), and only assets may be transferred fraudulently."); Plas-Tex, 
Inc. v. Jones, 2000 WL 632677, *7 (Tex. Ct. App. 2000) ("However, the 
unrebutted summary judgment evidence shows that all of Contemporary 
Products's assets were encumbered by a valid lien securing the note to Jones; 
therefore, the challenged transactions are not "transfers" subject to the UFTA."); 
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been able to locate addressing this issue in the context of an alleged Ponzi scheme, 

the court dismissed the complaint for failing to state a claim. Richardson v. 

Huntington National Bank, 382 B.R. 118, 142 (BanIa. W.D. Michigan 2008). In 

Richardson, the defendant bank had received substantial proceeds from an ongoing 

Ponzi scheme by regularly "sweeping" accounts held by the perpetrator of the 

scheme. The court recognized that the bank had a valid security interest in the 

deposit accounts of the perpetrator. Id. at 134 ("Huntington's security interest in 

the Teleservices funds would have attached then at the same time they were 

deposited into CyberCo's bank accounts."). After a long discussion of why the 

meaning of "an interest of the debtor in property" under the bankruptcy code did 

not encompass property encumbered by a valid lien, the court turned to the state 

law fraudulent conveyance claim and easily concluded that Michigan's statutory 

scheme (identical in relevant respects to the Utah and Nevada statutes) entirely 

precluded a fraudulent conveyance claim. Id. at 132-142. 

Here, as in Richardson, the Receiver cannot maintain a claim for fraudulent 

conveyance against payments made in satisfaction of a debt subject to a valid lien. 

The Covenant Group and the other Secured Lenders have a valid lien against the 

respective properties evidenced by the recorded instruments. Consequently, there 

Baker & Sons Equip. Co. v. GSa Equip. Leasing, Inc., 622 N.E.2d 1113, 1119 
(Ohio Ct. App. 1993) ("[S]ince the equipment and inventory at issue were 
encumbered by valid liens, they are not assets; not being assets, they do not fall 
within the definition of transfers governed by the Fraudulent Transfers Act."). 
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is no way a fraudulent conveyance claim could be used to recover the proceeds of 

the Nevada Foreclosures. 

II.� THE COVENANT GROUP SHOULD BE ALLOWED TO PROCEED 
WITH ITS NONJUDICIAL FORECLOSURES IN NEVADA. 

A.� The Standards for Imposing an Injunction Against Legal Action 
Weigh Against Applying the Stay to the Nevada Foreclosures. 

While a district court has discretion in deciding whether to enter a stay, this 

discretion is tempered by the need to consider and weigh the interests of parties 

that may be adversely affected by a stay. As a general proposition, the Supreme 

Court has directed that the "proponent of a stay bears the burden of establishing its 

need." Clinton v. Jones, 520 U.S. 681, 708 (1997). This Court has further 

instructed that the party requesting a stay "must make a strong showing of 

necessity because the relief would severely affect the rights of others." Commodity 

Futures Trading Com'n v. Chilcott Portfolio Mgmt., Inc., 713 F.2d 1477, 1484 

(10th Cir. 1983) (reversing district court for having abused discretion by granting 

stay to protect receiver). See also Utah v. Eli Lilly and Co., 509 F. Supp. 2d 1016, 

1019 (D. Utah 2007) ("In exercising its judgment, the Court must weigh competing 

interests and consider the effects of the stay on the Court's docket, on counsel, and 

on the litigants.") (quoting Crown Cent. Petroleum Corp. v. Dept. ofEnergy, 102 

F.R.D. 95, 98-99 (D. Md. 1984)). 
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As a practical matter, this imposes an evidentiary burden upon the party 

seeking a stay, because "[w]hen applying for a stay, a party must demonstrate 'a 

clear case of hardship or inequity' if 'even a fair possibility' exists that the stay 

would damage another party." Ben Ezra, Weinstein, and Company, Inc. v. America 

Online Inc., 206 F.3d 980, 987 (10th Cir. 2000) (quoting Span-Eng Assocs. v. 

Weidner, 771 F.2d 464,468 (10th Cir. 1985)). And when balancing these interests, 

the district court must proceed cautiously, because "[t]he right to proceed in court 

should not be denied except under the most extreme circumstances." Commodity 

Futures, 713 F.2d at 1484 (quoting Klein v. Adams & Peck, 436 F.2d 337,339 

(2d Cir. 1971)). 

In the present circumstances, where the district court has enjoined legal 

action against receivership assets in another jurisdiction, the imposition of a stay 

should be made even more sparingly because "these precautions are ofparticular 

importance where, as here, restraints on other courts are contemplated." Span-Eng 

Assocs. v. Weidner, 771 F.2d 464, 468 (10th Cir. 1985) (quoting Commodity 

Futures, 713 F.2d at 1484). Indeed, "considerations of comity require more than 

the usual measure of restraint, and such injunctions should be granted only in the 

most unusual cases." Commodity Futures, 713 F.2d at 1484 (quoting Bergh v. 

Washington, 535 F.2d 505, 507 (9th Cir. 1976)). See also Auerbach v. Frank, 685 

A.2d 404, 406-09 (D.C. 1996) (discussing general hesitation in issuing anti-suit 
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injunctions affecting other jurisdictions). When the stay affects a state's 

jurisdiction, as is the case in the present controversy, this concern is further 

heightened because "the underlying policy of preserving the independence of a 

state's judicial system must be carefully weighed in considering whether to stay a 

state court proceeding." Commodity Futures, 713 F.2d at 1484, n.S. 

Against this backdrop, there is no compelling justification to maintain the 

Stay against the Nevada Foreclosures. The Receiver has not, and cannot, show "a 

clear case of hardship or inequity" if the Nevada Foreclosures are allowed to 

proceed. As detailed above, the Receiver's arguments for a legal justification to 

set aside the liens lack merit. Without a basis to set aside the valid liens of 

Covenant and the Secured Lenders, the Receiver cannot suffer harm if the Nevada 

Foreclosures go forward because there is no equity in the properties. Without any 

equity, there certainly is not "a clear case of hardship or inequity." Accordingly, 

the Stay should be vacated with regard to the Nevada Foreclosures. 

B.� Applying the Ninth Circuit's Wenke Factors Illustrates the 
Impropriety of the Stay Against the Nevada Foreclosures. 

The Ninth Circuit has had occasion to specifically consider when a stay 

should be lifted with regard to a SEC receivership. SEC v. Wencke, 742 F.2d 1230, 

1231 (9th Cir. 1984). The Ninth Circuit approach does not supplant the controlling 

Tenth Circuit standards set forth in the section above; it merely provides an 

additional framework that may be helpful to address the situation at hand. Wenke 
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used a three-step approach: (1) balancing the potential harms; (2) considering the 

time in receivership; and (3) evaluating the merits of the underlying claim. Id. 

Discussion of these factors, in conjunction with the controlling Tenth Circuit 

standards discussed above, further illustrates the impropriety of the Stay against 

the Nevada Foreclosures. 

1. The Potential Harm to the Secured Lenders Is Substantial. 

The first Wenke factor is not unusual. Considering the balance of harms is in 

line with this Court's direction that "[w]hen applying for a stay, a party must 

demonstrate 'a clear case of hardship or inequity' if 'even a fair possibility' exists 

that the stay would damage another party." Ben Ezra, 206 F.3d at 987. As 

discussed above, the Receiver has not demonstrated "a clear case of hardship or 

inequity." Wenke merely reminds us to discuss the relative harm to Covenant, 

which is much greater than a "fair possibility." 

Covenant and the other Secured Lenders will be harmed if they are not 

afforded the procedures allowed in a nonjudicial foreclosure. Since the district 

court issued the Order on Appeal, the Receiver has begun to actively market the 

property-despite the extremely depressed real estate market in and around Las 

Vegas, Nevada. The contemplated procedure for selling the property does not 

provide the protections that the Secured Lenders would have in a nonjudicial 

foreclose. 
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While the Order on Appeal expressly provides (after objection from 

Covenant) that the Secured Lenders would still have a lien on the proceeds, the 

amount of proceeds would likely be diminished, because, if the Receiver is 

allowed to liquidate the Nevada Properties, it would likely be at a very depressed 

price in the current economy. Ordinarily, a secured creditor would have the option 

to credit bid and hold the property in its own name until property values recovered, 

or at least sell the property in normal commercial circumstances instead of a 

liquidation sale by a court-appointed receiver. This right to credit bid is an 

important economic consideration recognized in state law and preserved as a 

practical matter under the bankruptcy code, which provides secured creditors with 

a veto power to prevent the trustee from selling the property free and clear of all 

liens if the value of the liens exceeds the purchase price. See 11 U.S.C.§ 363(£)(3). 

2. The Time in Receivership Is Not Relevant. 

The second Wenke factor necessarily considers a situation where the 

Receiver needs time to assess facts. The Receiver does not need any time to 

investigate the receivership estate or other factual matters related to the Nevada 

Foreclosures. The two basic facts are undisputed: (1) the Secured Lenders have 

recorded security interests in the Nevada Properties and (2) there is no equity in the 

Nevada Properties. The core of the present dispute is a legal disagreement over the 

district court's ability to set aside valid liens. The Receiver asserts that the district 
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court can set aside valid liens to effectuate a pro rata disbursement placing secured 

creditors on equal footing with unsecured creditors. Covenant asserts that the law 

does not allow the district court this power. A speedy resolution of the core legal 

issue by this Court will assist the Receiver, allowing him to focus on other claims, 

rather than deplete resources on properties in which the Receiver has no equity. 

Moreover, the Receiver's efforts to actively market the property evidence that the 

Receiver does not need time to make further investigation. 

3. Consideration of the Merits Supports Lifting the Stay. 

The third Wenke factor is most helpful because it brings a key aspect of the 

analysis to the forefront of the discussion. Indeed, the balancing required in Ben 

Ezra and Commodity Futures makes little sense without consideration for the 

underlying claims. And the weakness of the Receiver's basic claim compels the 

conclusion that the Stay should be lifted with regard to Nevada Foreclosures. 

As set forth in Section I(A) above, the district court does not have the power 

to simply set aside the recorded liens of the Secured Lenders. Without the 

possibility of such a power, the Receiver has no claim to the economic value of the 

Nevada Properties. In addition, the only cognizable claim asserted by the 

Receiver, based in the law of fraudulent conveyance, is fundamentally flawed and 

cannot support imposition of the Stay. As discussed in Section I(B) above, such a 

claim cannot possibility succeed because the Secured Lenders have valid liens, and 
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payments made pursuant to valid liens are not subject to attack as a fraudulent 

conveyance. 

Under basic Nevada property law, the Nevada Foreclosures would proceed 

to conclusion, and the Secured Lenders would enforce their rights against the 

collateral, if not for the imposition of the Stay. Indeed, no one, not even the 

Receiver, has suggested otherwise. The only impediment to a successful 

conclusion of the Nevada Foreclosures is the district court's apparent assertion that 

it has the power to set aside valid liens in order to effectuate a pro rata distribution. 

Because the district court does not have this power, the third Wenke factor weighs 

heavily in favor of Covenant. Accordingly, the Stay with regard to Nevada 

Foreclosures should be lifted immediately. 

CONCLUSION 

For the foregoing reasons, the Court should reverse the order of the district 

court and allow the Covenant Group to proceed on its nonjudicial foreclosures in 

Nevada. 
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STATEMENT REGARDING ORAL ARGUMENT 

In consideration of the important property rights at stake, including the 

relative merits of secured versus unsecured claims, and the policy considerations in 

upholding an extraterritorial injunction, Appellants request oral argument. 

Dated this 16th day of March, 2009. 

Peter W. Bllings 
Timothy K. Clark 
FABIAN & CLENDENIN 
215 South State Stree uite 1200 
Salt Lake City, Utah 84111 
Telephone: (801) 531-8900 
pbillings@fabianlaw.com 
tclark@fabianlaw.com 

Attorneys for Appellants 
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recent version of a commercial virus scanning program, McAfee Virus Scan 

Enterprise 8.0 (most recent update being March 11, 2009) and, according to the 

program, are free ofviruses. 

Dated this 16th day ofMarch, 2009. 

�;�;�:�~�£�~ 
Peter W. Illmgs 
Timothy K. Clark 
FABIAN & CLENDENIN 

215 South State Street, Suite 1200 
Salt Lake City, Utah 84111 
Telephone: (801) 531-8900 
pbillings@fabianlaw.com 
tclark@fabianlaw.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 16th day ofMarch, 2009, I caused a true and 

correct copy of the APPELLANTS' OPENING BRIEF to be sent via email and first 

class mail, postage pre-paid, to the following: 

Karen L. Martinez Max D. Wheeler M. David Eckersley 
SECURITIES AND SNOW, CHRISTENSEN & Sally B. McMinimee 
EXCHANGE COMMISSION MARTINEAU Jared N. Parrish 
15 W. South Temple, 10 Exchange Place, 11 th PRINCE YEATES 

Suite 1800 Floor GELDZAHLER 

Salt Lake City, UT 84101 P.O. Box 45000 175 E. 400 South 
martinezk@sec.gov Salt Lake City, UT 84145 Suite 900 

mdw@scmlaw.com� Salt Lake City, UT 84111 
mde@princeyeates.com 
sbm@princeyeates.com 
jnp@princeyeates.com 

and the original and seven (7) copies to be sent via first class mail to: 

UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT 

Office ofthe Clerk 
Byron White U.S. Courthouse 
1823 Stout Street 
Denver, CO 80257 

�/�I�;�.�.�.�.�~ �k�.�~ 
Peter W.Billngs I 
Timothy K. Clark 
FABIAN & CLENDENIN 
215 South State Street, Suite 1200 
Salt Lake City, Utah 84111 
Telephone: (801) 531-8900 
pbillings@fabianlaw.com 
tclark@fabianlaw.com 
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ADDENDUM TO APPELANT'S OPENING BRIEF 
(10th Cir. R. 28.2) 

1. The district court's Order Appointing Receiver, dated May 5,2008. (1 App. 
49-56.) 

2. Excerpt of transcript of hearing before the district court on October 3,2008, 
wherein the district court stated its general intention with regard to the case. 
(2 App. 533-37.) 

3. The district court's Order Authorizing Receiver to Relinquish Interest in 
Real Property of the Estate (Apex Vegas Vista Lots 10& 11), dated November 17, 
2008. (2 App. 640-642.) 

4. The district court's Order Granting in Part and Denying in Part the Motion 
of the Covenant Group to Clarify and/or Lift Stay and Denying the Motion to 
Modify of Oak Valley Investments, dated November 17,2008. (2 App. 643-47.) 

5. Utah Fraudulent Transfer Act, Utah Code Ann. § 25-6-1 
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Thomas M. Melton (4999) 
Karen L. Martinez (7914) 
William B. McKean (4883) 
Attorneys for Plaintiff 
Securities & Exchange Commission 
15 West South Temple, Suite 1800 
Salt Lake City, Utah 84101 
Tel. 801-524-5796 

IN THE UNITED STATES DISTRICI' COURT 
DISTRIcr OF UTAH, CENTRAL DIVISION 

FfLED 
U.S. DISTRICT COURT 

211 MAY -5 A IQ: 5b 

OISTRICi OF UTAH� 

BY:� 
'=0E;;;";P::7:U-;;:Ty:7"C=-:"L"":::"E=RK""""'-­

SECURITIES AND EXCHANGE COMMISSION, 

PLAINTIFF, 

v. 
VESCOR CAPITAL CORP., a Nevada corporation, 
VESCOR CAPITAL, INC., a Nevada corporation, 
VESCORP CAPITAL, LLC, a Nevada limited liability Civil No. 1:08cvOO012 
company, VESCORP CAPITAL N-A, LLC, a Nevada 
limited liability company, VESCORP CAPITAL N-M, Judge Dee Benson 
LLC, a Nevada limited liability company, a Nevada limited 
liability company, and VAL E. SOUTHWICK, 

DEFENDANTS. 

WHEREAS this matter came before the Court upon motion of the Plaintiff 

Securities and Exchange Commission ("Commission'') to appoint a receiver for the 

purpose ofmarshalling and preserving assets in the �a�b�o�v�e�~�a�p�t�i�o�n�e�d action; and 

WHEREAS the Court has indicated that the appointment ofa Receiver in this 

action is necessary and appropriate; and 

WHEREAS certain assets are in dangerofhavingtheir value reducedby the 

passage of time, and it is appropriate that the assets be marshaled and an accounting 

provided to the Court; and 

App_000049 
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WHEREAS, this Court bas jurisdictionoverthe subjectmatter of this actionand 

Defendants. and venUe properly lies in this district.. 

NOW THEREFORE: 

I. 

IT IS HEREBY ORDERED that, pending the determination of the 

Commission's action on the merits. or such other time as the Court may order, Robert G. 

Wing of Prince Y cates & Geldiahler be appointed Receiver (lithe Receiver") of the 

Defendants Vescor Capital, Corp., Vescor Capital, Inc., Vescorp Capital, LLC, Vescorp 

Capital IV-A, LLC and all affiliated limited partnerships, corpomtions or other business 

entities (collectively, the "Companies"). The Receiver shall take control of the 

Companies' funds, assets and property wherever situated, with the powers set forth 

herein, including powers over all funds, assets, premises (whether owned, leased, 

occupied, or otherwise controlled), choses in action, books, records, and other property 

belonging to or in the possessioB ofor control of the Companies. and the Receiver is 

hereby authorized, empowered, and directed: 

8. to have access to, to marshal and take control ofall funds, assets, premises 

(whether owned, leased, occupied or otherwise controlled), choses in action, papers, 

books, records in whatever media, and other property, wherever located, belonging to, in 

the custody, control or possession of the Companies. with full power to take such steps as 

he deems necessary to secure such premises, funds and property; 

b. to have control of, and to close. transfer or otherwise take possession ofall 

accounts, securities, funds, or other assets of, or in the name of the Companies at any 

bank, brokerage firm or financial institution which has possession, custody or control of 

any assets or funds of the Companies, Or ofany assets deposited by customers or clients 

with the Companies, or into an account in the name of the Companies, or held in trust or 

deposited with the Companies or its agents or trustees, wherever situated; 

2 
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c. to take such action as is necessary and appropriate to preserve and take 

control of, and to prevent the dissipation, concealment, or disposition ofany assets in the 

possession, custody, name, or control of the Companies; 

d. to hold �~ his possession, custody and control all assets, securities, monies 

and property, together with all profits, dividends, interest or other income attributable 

thereto, ofwhatever kind deposited by the Companies, with the Companies, or into an 

account in the name of the Companies, pending further order of this Court; 

e. to make or authorize such payments and disbursements from the funds and 

assets under his control pursuant to this Order, and to incur, or authorize the incunence 

of, such expenses and make, or authorize the making of, such agreements as may be 

reasonable, necessary and advisable in discharging his duties as Receiver; 

f. to engage and employ persons in his discretion to assist him in canying 

out his duties and responsibilities hereunder, including, but not limited to, accountants, 

attorneys, securities traders, registered representatives, financial or business advisers, 

liquidating agents, real estate agents, forensic experts, brokers, traders or auctioneers. 

g. to take possession, have access to, and to review all mail or any other 

communication, in any form, of the Companies or of its agents, officers and directors; 

h. to take any action which he deems to be necessary and appropriate in 

order to cause the Companies to file a bankruptcy petition under any chapter ofTitle 11 

of the United StatesCode,including the execution ofall necessarycOIpOrBte resolutions 

or directions. The Defendants or any other person affiliated with the Companies or 

purporting to act onbehalfof theCompanies �~�y not file a bankruptcy petition under 

anychapter ofTitle 1I of theUnitedStatesCode onbehalfof theCompanies or under 

any analogous Jaw ofany otherjurisdiction. In the event that a Baruauptey petition is 

filed on behalfof the Companies, the bankruptcy reference shall. be withdrawn with 

regard to payment offees and expenses ofthe Receiver, his attorneys, accountants, 

consultants and any other person or entity hired to assist the Receiver in the execution of 

3� 
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his duties pursuant to this Order, and this Court shall retain jurisdiction over the payment 

of such fees and expenses; 

i. to make demand, file or otherwise handle any claim under any insurance 

policy held by or issued on behalfofthe Companies, its officers, directors, agents, 

employees, trustees or other persons affiliated with the Companies and to take any and all 

appropriate steps in connection with such policies. 

n 

IT IS HEREBY FURTHER ORDERED that, in colID.ection with the 

appoinonent of the Receiver provided for above: 

a. The Companies and all officers, agents, servants, employees, attorneys-in­

fact, shareholders, consultants, accoUDtants, advisers, counsel and other persons, and 

Defendants in this action, who are in custody, possession, or control of any customer or 

client infonnation, assets, books, records, or other property belonging to or in the custody 

or control of the Companies shall forthwith give access to and control of such property to 

the Receiver, and shall forthwith grant to the Receiver, or such other person whom. the 

Receiver may designate, authorization to be the signatory as to all accounts at baDlcs, 

brokerage firms or financial institutions which have possession, custody or control ofany 

assets or funds in the name ofor for the benefit of the Companies. 

b. The Receiver is authorized, empowered, and directed without further leave 

of theCourt,to liquidate andconvertinto moneyall of theassets,property,estBte,effects 

and interests of every nature held in his possession and control pursuant to this Order, by 

selling, conveying, and disposing ofthe property, either at public or private sale, on terms 

and in the manner the Receiver deems most beneficial to the persons or parties entitled to 

the proceeds, and with due regBId to the realization of their true and proper value and to 

deposit such proceeds into an account, pending further order of the Comt. 

4� 
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c. The Receiver is authorized to invest any and all money or proceeds in his 

possession and control in United States Treasury instnunents or in a money market 

account that invests solely in United States Treasury instruments. 

d. All banks, brokerage firms, financial institutions, and other business 

entitieswhichhavepossession,custodyor control ofanyassets, fundsor accountsin the 

nameofor for the benefit of the Companiesshallcooperate expeditiouslyin the transfer 

of funds, otherassetsandaccountsto theReceiveror at thedirection oftheReceiver. 

e. All banks, brokers, dealers, depositories or any other financial institutions 

shall not liquidate, transfer, sell, convey or otherwise transfer any assets, securities, 

funds, oraccounts in the name ofor for the benefit of theCompanies exceptupon 

instructions from the Receiver or his designees. 

f. The Receiver shall have the authority to issue subpoenas for documents 

and testimony consistent with the Federal Rules ofCivil Procedure. " 

g. Defendants and their respective officers, agents, servants, employees, and 

attomeys-in-i8et, consultants, accountants, advisers and counsel shall cooperate·with and 

assist the Receiver. including. if deemed necessary by the Receiver, by appearing for 

deposition testimony and producing documents, and shall take no action. directly or 

indirectly, to hinder, obstruct, or otherwise interfere with the Receiver in the conduct of 

his duties or to interfere in any manner, directly or indirectly, with the custody. 

possession. management, or control by the Receiver ofthe funds, assets, premises, and 

choses in action described above. 

h. The costs, fees and expenses ofthe Receiver incurred in connection with 

the performance ofhis duties described herein, including the costs and expenses of those 

persons who may be engaged or employed by the "Receiver to assist him. in carrying out 

his duties and obligations hereunder shall be paid out of the proceeds or other assets of 

the Companies, or any and all assets under the control ofthe Receiver pursuant to this 

Order. All applications for costs, fees and expenses for services rendered in coDllection 

5� 
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with the Receiver shall be made by application setting forth in reasonable detail the 

natureof theservicesandshallbeheardby theCourt. Thecourt-appointedreceivershall 

submit his fee application to counsel for the Commission for review at least ten (10) days 

prior to filing the application with the Court. 

1. No bond shall be required in connection with the appoiJ;lbnent of the 

Receiver. The Receiver and all other pen;ons who may be engaged or employed by the 

Receiver to assist him in carrying out his duties and obligations hereunder shall not be 

liable for anyactoromission of the Receiveror suchpenon,respectively, orany of their 

partnen, employees, or agents, unless it shall be proven that the Receiver or such other 

person acted or omitted to act willfully and in bad faith. This provision shall apply to 

claims based on conduct of the Receiver and all other persons who may be engaged or 

employed by the Receiver hereunder during the term of the appoinbnent by this Court, 

even ifsuch claims are filed after the termination of any such appoinbnent. 

m. 
IT IS HEREBY FURTHER ORDERED that, pending the dctc:rmination of the 

Commission's action on the merits, representatives of the Receiver are authorized to have 

continuing access to inspect or copy any or all of the corporate books and records and 

other documents of the Companies, including records relating to any accounts maintained 

by or in the name Qfthe Companies at a broker, dealer, :financial institution, depository 

institution orany otherentity, or of accounts maintainedonbehalfof the Companies' 

customers or clients that have transfem:d, tIuwimitted or otherwise delivered any 

securities, monies, or property ofany kind, to the Companies, and continuing access to 

inspect the Companies funds, property and assets, including customer or client accounts. 

wherever they may be located. 

IV. 

IT IS HEREBY FURTHER ORDERED that, in addition to the powen, duties 

and responsibilities as set forth herein, the Receiver shall be authorized, empowered and 

6� 
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directed to investigate, prosecute, defend, intervene in or otherwise participate in, 

compromise, and adjust actions in any state, federal or foreign cowt or proceeding of any 

kind as may in his sole discretion be advisable or proper to recover or conserve funds, 

assets and property of the Companies. 

V. 

IT IS HEREBY FURTHER ORDERED that the Companies and its officers, 

directors, employees, agents and counsel sball transfer to the Receiver, as and when 

directed by him, any and all funds, property, documents or records of the Companies, in 

whatever fOIm, that may be in their possession, custody or control; and that any 

signatories on any and all the Companies' accounts at banks, brokerage films or financial 

institutions which have possession, custody or control of any assets or funds in the name 

of or for thebenefit oftheCompanies, shall forthwith take all steps necessaIY to 

relinquish their signatory authority as to said accounts including, but not limited to, 

accounts containing securities or other assets that the Companies' customers have 

transferred. transmitted or otherwise delivered to the Companies. 

VL 

The following acts are stayed pending further order of this Court: 

(i)� the commencement or continuation, including the issuance or employment 

of process,ofanyjudicial, administrative, or other actionor proceeding, 

other than actionsof theCommissionrelated to the above-eaptioned 

enforcement action, against the Companies; 

(ii)� the enforcement against the Companies against property now held in the 

nameoforby theCompanies, ofanyjudgmentobtainedbeforethe filing 

of the Complaintin thisaction; 

(iii)� anyact to obtainpossession ofpropertyheld by theEntitiesor SouthWick 

or to exercise control over property held by the Entities or Southwick; 

7 
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· '.� 

(iv) any act to create, perfect or enforce any lien against property heJd by the 

�E�n�t�i�t�i�e�s�o�r�S�o�u�t�h�~�c�~ 

(v) any act to collect, assess or recover any chumS related to the Companies, 

or against property held by the Companies; andt 

(vi) the exercise ofany rights of setoff or recoupment 

VI. 

IT IS FURTHER ORDERED that this Order shall remain in effect and shaU 

supplement aU prior Orders of this Court until further Order of this Court. The Court 

shall relainjurisdiction of this matter for all pwposes. 

Dated this gtt:day ofMaYt 2008. 

�~�~�_�~�J�\�.�-�-
UNITED STATES DISTRICT RIDGE 

8� 
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22 

1 execute is against that building which we claim is ours. 

2 THE COURT: Well, I think Mr. Billings would 

3 probably agree that if he is attempting to execute against 

4 that asset that he might have a problem with my order, but 

5 he would argue that I don't have the authority to prevent 

6 him from pursuing the individuals to the point of getting 

7 that judgment. 

8 MR. ECKERSLEY: We'll submit it, Your Honor. 

9 THE COURT: Well, don't say that. I have not got 

10 it figured out yet. 

11 MR. ECKERSLEY: That is why you get the big bucks. 

12 THE COURT: The really big bucks. 

13 Well, I don't know the answer. How about that? 

14 MR. ECKERSLEY: Could I make a suggestion? 

THE COURT: Yes. 

16 MR. ECKERSLEY: We have not raised this before, 

17 and I think that they were unaware that we had filed this 

18 claim, so this notion to intervene in this claim is one that 

19 is unexamined, and perhaps as Your Honor takes the matter 

20 under advisement, Mr. Billings can talk to his lawyers in 

21 Las Vegas and see if they want to follow that plan, whether 

22 the clients want to follow that path. 

23 THE COURT: It did seem like that was somewhat new 

24 to Mr. Billings. Let me take this opportunity to say, 

25 generally speaking, what my intention is with respect to 
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this case and the receivership, and then it may inform your 

arguments so that you at least have an understanding of what 

would like to accomplish in this case. 

As I see it, at present the S.E.C. believes and 

there appears to be a lot of evidence to support the belief 

that Mr. Southwick committed a major fraud that involved the 

creation of some 150 plus corporations, and in that process 

he dealt with a lot of people and tried to get a lot of 

people to invest in this project beginning in 1990 and 

continuing on for a lot of years. 

Along the way the real estate market didn't do so 

well, which we are all becoming aware of that every day more 

and more, and everything fell apart on this project or these 

various projects and a lot of people lost a lot of money. A 

lot of promises were made that were not kept. As I have 

been reviewing the case, mainly through the efforts or Mr. 

Romero, and the actions against Mr. Southwick, and being 

apprised of a lot of facts along the way, I have certainly 

become aware of the fact that most people with whom 

Mr. Southwick was dealing were, if not all, were promised 

securitization of some kind, that deeds would be recorded in 

their names, and that there would be security for the 

investments that they were making. 

don't think the Covenant Group is any different 

in that general sense than a lot of other people who were 

I 
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2 Ll 

promised a lot of things. I am guessing that some people 

2 actually got something in the way of their name on a deed, a 

3 trust deed or some other kind of security apparatus or 

4 security instrument, and a lot of people didn't get anything 

5 at all except empty promises. My general assumption at this 

6 point is that many people were defrauded, and at this point 

7 I think we should anticipate treating them all on a pro rata 

8 basis. They are all going to get something back, and it may 

9 not be very much, but the receiver is important in 

10 accomplishing and getting whatever can be returned to these 

11 investors assembled and looked at and decided how much there 

12 is, on the one hand, and, on the other hand, where some of 

13 it went, and can it be captured and brought back into the 

14 receivership estate. 

15 That is what I see Mr. Wing's job as. This very 

16 motion we are discussing fits nicely into this picture, but 

17 I don't know exactly what the legal ruling has to be, 

18 because he seems to say that he can't sue these people, the 

19 S.E.C. can't sue them here because of some statutory 

20 prohibition, yet it sounds exactly like the kind of thing 

2] that I want to allow Mr. Wing to go out and get from these 

22 three individuals if they did get proceeds from this 

23 activity of Mr. Southwick, and bring it back into the 

24 receivership estate, and if it is a tidy process, that would 

2S be surprising, but at the end of it we'll have a corpus of 
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funds and then we'll argue about how to distribute those 

funds to the various people, the Covenant Group, Dr. Horne, 

and all of the other hundreds or thousands of investors. 

That is my general attitude toward this receivership and the 

stay. 

I think it is fair to say I am not inclined to 

give anyone any preference over anyone else. I don't care 

if someone has been fighting this valiantly for the past 

three or four years and hiring attorneys or if somebody has 

been doing nothing at all. They all lost money. I'm not 

going to be especially moved by someone who has a 

securitization instrument versus someone who does not, 

because they were all lied to to some extent or another. 

I am moving ahead to your next argument about 

moving ahead on these judicial foreclosures, but that is my 

general attitude. It seems to me to be the fairest attitude 

in light of the fact that this was a massive Ponzi fraud 

scheme. 

If later facts suggest to me that it is not of 

that nature, I might look at individual cases, and I will 

always look at individual cases to see if that party can 

show me that they are not similarly situated to all of these 

other people, all of whom lost money, a lot of money in this 

experience. 

So against that general philosophy and backdrop, I 
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1 will listen to all of this. On this first one I thought, 

2 coming to the bench, that I would let Mr. Billings proceed 

3 with the action against the three individuals, because I 

4 couldn't see how a tort action against three persons who 

5 were not involved in this receivership estate, or who were 

6 not named as defendants in the case before me could possibly 

7 be prevented. I thought I would learn more about it today 

8 and I have. I have learned for one thing that the receiver 

9 filed a claim against these three individuals which I didn't 

10 know before today. As I said just a few minutes ago, I 

11 don't know the answer to this question. When I do decide, 

12 it it is going to be against that general philosophic 

13 backdrop. 

14 Do you have anything more you can enlighten me on 

15 about the three individual before we move on? 

MR. BILLINGS: I think I have said it. Basically, 

17 I don't think even if the Court wanted to that you could 

18 stop us from chasing these three individuals until and 

19 unless these three individuals are in the receivership. 

20 That is the nub of it. 

21 I'll submit �l�~ on that. 

22 THE COURT: Do you think I have the authority as 

23 far as to interpret my language in six small V where I say 

24 that this includes any act to collect, assess or recover any 

25 claims related to the companies? 
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Case 1:08-cv-00012-DB Document 117 Filed 11/17/2008 Page 1 of3 

Sally B. McMinimee (5316) 
Christopher A. Jones (9772) 
PRINCE, YEATES & GELDZAHLER 
175 East 400 South, Suite 900 
Salt Lake City, Utah 84111 
Telephone: (801) 524-1000 
Facsimile: (801) 524-1098 
Electronic Mail: 
sbm@princeyeates.com 
caj@princeyeates.com 

IN THE UNITED STATES DIS1RICT COURT 

DISTRICT OF UTAH, CENTRAL DMSION 

FILED 
U.S. DISTRICT COURT 

Z008 NOV 11 P 2: 31 

DISTRICT OF UTAH� 

BY:�
�~�O =Ep""""'u=rY:-:-:::"':CL-=£:'::'"R:":"'"K­

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 
v. 

VESCOR CAPITAL CORP., a Nevada 
corporation, VESCOR CAPITAL, INC., a 
Nevada corporation, VESCORP 
CAPITAL, LLC, a Nevada limited liability 
company, VESCORP CAPITAL IV-A, 
LLC, a Nevada limited liability company, 
VESCORP CAPITAL lX-M, LLC, a 
Nevada limited liability company, and 
VAL E. SOUTHWICK, 

Defendants. . 

ORDER AUTHORIZING RECEIVER 
TO RELINQUISH INTEREST IN 

REAL PROPERTY OF THE ESTATE 
(Apex Vegas Vista Lots 10 & 11) 

Case No. I :08cvOOOI2� 
Judge: Dee Benson� 

Pursuant to the Receiver's Motion to Relinquish Interest in Real Property of the 

Estate (Apex Vegas Vista Lost 10 & 11), his Memorandum in Support thereof and the 

Declaration ofWilliam J. Murray, and good cause otherwise appearing it is, hereby, 

1 
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Case 1:08-cv-00012-DB Document 117 Filed 11/17/2008 Page 2 of 3 

ORDERED, ADJUGED AND DECREED as follows: 

1. The Receiver is authorized to abandon and relinquish any real property 

interest held by the Receivership Estate in Apex Las Vegas Lots 10 & 11 effective 

immediately. 

2. The Receivership Estate shall reserve any claim or cause of action available 

to or held by it in connection with any purchase of Apex 10 & 11 and/or which may arise 

from any other acts. transactions or occurrences involving Apex 10 & 11 from the date of 

purchase through the date ofabandonment. 

By the Court: 

�1�)�~�J�$�~�~�~� 
District Court Judge 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 13th day of October, 2008, I electronically flled the 
foregoing with the Clerk of the Court using the CMlECF System which sent notification 
of such filing to the following: 

Karen L. Martinez� 
Thomas M. Melton� 

.William B. McKean 
Attorney for Securities & Exchange 
Commission 
15 West South Temple, Suite 1800 
Salt Lake City, Utah 84101 
(801)524-5796 
martinezk@sec.gov 

Max D. Wheeler� 
Richard A. Vanwagoner� 
Rodney R. Parker� 
Snow Christensen� 
10 Exchange Place� 
P.O. Box 46000� 
Salt Lake City, Utah 84140� 
(801)521-9000� 
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FILED 
U.S. alSTRICT COURT 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL �D�I�V�I�S�I�O�~�8 NOV 11 P 2: 31 

,.. 

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

vs. 

VESCOR CAPITAL CORP., a Nevada 
corporation, VESCOR CAPITAL, INC., a 
Nevada corporation, VESCORP CAPITAL, 
LLC, a Nevada limited liability company, 
VESCORP CAPITAL IV -A, LLC, a 
Nevada limited liability company, 
VESCORP CAPITAL IV-M, LLC, a 
Nevada limited liability company, and VAL 
E. SOUTHWICK, 

Defendants. 

�O�R�D�E�R�G�R�A�N�T�I�N�~�I�~ 
DENYING IN PART THE MOTION OF� 

THE COVENANT GROUP TO� 
CLARIFY AND/OR LIFT STAY AND� 

DENYING THE MOTION TO MODIFY� 
OF OAK VALLEY INVESTMENTS� 

Civil No. 1:08cv00012 

Judge Dee Benson 

On October 5, 2008 at 3:30 p.m., the Court heard the Motion to Clarify the Scope 

of the Stay, and, if Necessary, to Lift the Stay filed by Heritage Capital Management, 

LLC, Covenant Bancorp, Inc., Covenant Capital, LLC, Heritage Orcas Partners, LP, 

Heritage Orcas VL Partners, LP, and Boundary Bay Capital, LLC (collectively, "The 

Covenant Group"). The Court also heard the Motion for Relief and/or Modification of 

Stay filed by Oak Valley Investments, L.P. and Jonathan H. Horne, M.D., as Trustee for 

the Jonathan H. Horne, M.D., P.C. Retirement Plan Trust Fund (collectively, "Oak 

Valley"). 
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The Covenant Group was represented by Peter W. Billings and Timothy K. Clark 

of Fabian & Clendenin. The United States Securities and Exchange Commission was 

represented by Thomas M. Melton and Karen Martinez. Val Southwick and Marilyn 

Southwick were represented by Rod Parker of Snow, Christensen & Martineau. Oak 

Valley was represented by Jerome Romero of Jones 'Waldo Holbrook & McDonough. 

The Receiver for the Vescor entities, Robert G. Wing was present and was represented by 

M. David Eckersley and Sally B. McMinimee of Prince, Yeates & Geldzahler. The 

Court, having reviewed all memoranda and having heard oral argument, hereby orders: 

1. The Covenant Group's Motion to Clarify the Scope of the Stay, and, if 

Necessary, to Lift the Stay is granted in part and denied in part. Its Motion to Lift the 

Stay is denied. 

2. The Receiver is authorized to market any real property held by the estate, 

subject to the obligations in V.S.C.A. § 2001, which allow, among other things, for 

interested parties to make an objection to any proposed sale. If any sale is approved by the 

Court, all of theliens on the realpropertyshall attach to the proceeds of the sale. The 

validity andpriority of these liens will be detennined at a latertime by the Court. 

3. The Receiver is directed to file with this Court within 90 days a progress 

report relating to the sale of the property. 

4. The Stay is clarified; the Covenant Group may proceed with any tort claims 

it may have against Douglas Malan, William Plise, and Christopher Layton. 
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5. The Motion for Relief and/or Modification of Stay filed by Oak Valley is 

denied. 

6. The Order Appointing a Receiver is modified to specify that the assets of 

Val Southwick are part of the receivership estate. 

7. The Order Appointing a Receiver is modified to include the following 

additional named receivership entities. This list is not exhaustive and other entities may 

be added pursuant to the Court's order as they are discovered:] 

Development Advisory Services, 
LLC 
Horizon Ridge Office Park, LLC 
7101 Silver Lake, LLC 
7101 Silver Lake/40, LLC 
7101 Silver Lake/60, LLC 
ADL 1, LLC 
Annenberg Capital, LLC 
Apex 3, LLC 
Apex Capital 3, LLC 
Apex Capital CCN 1, LLC 
Apex Capital CCN 2, LLC 
Apex Capital CCN 23, LLC 
Apex Capital CCN 3, LLC 
Apex Capital CCN 4, LLC 
Apex Capital CCN 5, LLC 
Apex Capital CCN 6, LLC 
Apex Foot Hills, LLC 
Apex Holdings 1, LLC 
Apex Holdings 2, LLC 
Apex Holdings 23, LLC 
Apex Holdings 3, LLC 
Apex Holdings 4, LLC 
Apex Holdings 5, LLC 
Apex Holdings 6, LLC 
Apex Land Holdings, LLC 

Apex Industrial Properties, LLC 
Apex MM, Inc. 
Apex Miners Mesa, LLC 
Apex Northern Highlands, LLC 
Apex Number One, LLC 
Apex Solo Mountain, LLC 
Apex Vegas Vista, LLC 
BDL2,LLC 
Baron Von Tiltup, LLC 
Bay View Community Center, LLC 
Berkshire Assets, LLC 
CLP Properties, LLC 
Consulting Alternatives, LLC 
Commercial Center North, LLC 
DKR Holdings, LLC 
Development Advisory Services, 
LLC 
EDL5, LLC 
Edgewood Assets, LLC 
Eleuthera Equity, LLC 
Emerald Crest Condominium 
Association, LLC 
Emerald Crest Holdings, LLC 
Five Star Lending, LLC 
GHC Equities, LLC 
Glenbrook Capital, LLC 

1 In addition to the entities listed in �~ 7, the Receiver claims ownership of the following entities andlor their assets. 
The Receiver's ownership is disputed and will be resolved in later proceedings: Apex Capital I, LLC; Apex Central, 
LLC; Cromwell Property Management, LLC; Siena Office Park 2, LLC; Siena Office Park 3, lLC; Siena Vista, 
LLC; SOP 871, LLC; as, LLC; 
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Growth Vision, LLC 
HB Equities, LLC 
Horizon Ridge Office Park, LLC 
IDL 9, LLC 
Industrial Rail Owners Association 
(Corp.) 
International Transitional Housing, 
LLC 
IR Holdings I, LLC 
IR Holdings III, LLC 
JDL 10, LLC 
J & V, LLC 
Kenton Investments, LLC 
Kojo Seac1iff, LLC 
London I, LLC 
MMS Capital Investments, LLC 
MMS Holdings, LLC 
Montana, Freeport Holdings, LLC 
Nevada Development Advisory, LLC 
Odyssey Equity, LLC 
One Mortgage Ltd., Inc. 
Oxford First Capital, LLC 
Paladin Development Services, LLC 
R.O.C.S.E.V. Capital, LLC 
Santa Clara, LLC 
SEV Administrative Trust 
Siena Executive Suites Holdings, 
LLC 
Siena Heights II, LLC 
Siena Heights, LLC 
Siena Office Park I, LLC 
Siena Office Park 4, LLC 
Siena Office Park, LLC 
Signatory, LLC 
Silver State Lending, LLC 
SOP Capital, LLC 
SOP MM, Inc. 
Southwick Insurance Trust 
Stonefield Holdings, LLC 
Sunset Curve Holdings, LLC 
SV Assets, LLC 
SV Lending, LLC 
Towicks, LLC 
Transitional Alternatives LLC 
Trillium Assets, LLC 

Val EdmWld Southwick Family 
Trust dtd 8/2/86 
VDC Commercial Mortgage, LLC 
VesCor Capital Corp. 
VesCor Capital Inc. 
VesCor Development, LLC 
VesCor Development 2, LLC 
VesCor Development 3, LLC 
VesCor Preferred Equity, LLC 
VesCor, Ltd. 
VesCorp Capital IV-A, LLC 
VesCorp Capital IV-HR, LLC 
VesCorp Capital IV-M, LLC 
VesCorp Capital IV-ND, LLC 
VesCorp Capital, LLC 
Vescorp IV, Inc. 
Vegas Vista VI, LLC 
Vegas Vista 6 Holdings, LLC 

App_000646 
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DATED THIS 17th day ofNovember, 2008� 

By the Court:� 

b..u., �~�~�~ i),---

Distnct Court Judge 
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West's Utah Code Annotated Currentness 
Title 25. Fraud 

... Chapter 6. Uniform Fraudulent Transfer Act (l<e[s i; l\nnos) 

§ 25-6-1. Short title 

This chapter is known as the "Uniform Fraudulent Transfer Act." 

§ 25-6-2. Definitions 

In this chapter: 

(1) "Affiliate" means: 

(a) a person who directly or indirectly owns, controls, or holds with power to 
vote, 20% or more of the outstanding voting securities of the debtor, other than a 
person who holds the securities: 

(i) as a fiduciary or agent without sale discretionary power to vote the� 
securities; or� 

(ii) solely to secure a debt, if the person has not exercised the power to vote; 

(b) a corporation 20% or more of whose outstanding voting securities are directly 
or indirectly owned, controlled, or held with power to vote, by the debtor or a 
person who directly or indirectly owns, controls, or holds, with power to vote, 
20% or more of the outstanding voting securities of the debtor, other than a 
person who holds the securities: 

(i) as a fiduciary or agent without sale power to vote the securities; or 

(ii) solely to secure a debt, if the person has not exercised the power to vote; 

(c) a person whose business is operated by the debtor under a lease or other� 
agreement, or a person substantially all of whose assets are controlled by the� 
debtor; or� 

(d) a person who operates the debtor's business under a lease or other agreement 
or controls substantially all of the debtor's assets. 

(2) "Asset" means property of a debtor, but does not include: 

(a) property to the extent it is encumbered by a valid lien; 

(b) property to the extent it is generally exempt under nonbankruptcy law; or 

(c) an interest in property held in tenancy by the entireties to the extent it is 
not subject to process by a creditor holding a claim against only one tenant. 

© 2008 Thomson Reuters/west. No Claim to Orig. US Gov. Works. 
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(3) "Claim" means a right to payment, whether or not the right is reduced to 
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, 
disputed, undisputed, legal, equitable, secured, or unsecured. 

(4) "Creditor" means a person who has a claim. 

(5) "Debt" means liability on a claim. 

(6) "Debtor" means a person who is liable on a claim. 

(7) "Insider" includes: 

(a) if the debtor is an individual: 

(i) a relative of the debtor or of a general partner of the debtor; 

(ii) a partnership in which the debtor is a general partner; 

(iii) a general partner in a partnership described in Subsection (7) (a) (ii) ; 

(iv) a corporation of which the debtor is a director, officer, or person in 
control; or 

(v) a limited liability company of which the debtor is a member or manager; 

(b) if the debtor is a corporation: 

(i) a director of the debtor; 

(ii) an officer of the debtor; 

(iii) a person in control of the debtor; 

(iv) a partnership in which the debtor is a general partner; 

(v) a general partner in a partnership described in Subsection (7) (b) (iv) ; 

(vi) a limited liability company of which the debtor is a member or manager; or 

(vii) a relative of a general partner, director, officer, or person in control 
of the debtor; 

(c) if the debtor is a partnership: 

(i) a general partner in the debtor; 

(ii) a relative of a general partner in, a general partner of, or a person in 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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control of the debtor; 

(iii) another partnership in which the debtor is a general partner; 

(iv) a general partner in a partnership described in Subsection (7) (c) (iii) ; 

(v) a limited liability company of which the debtor is a member or manager; or 

(vi) a person in control of the debtor; 

(d) if the debtor is a limited liability company: 

(i) a member or manager of the debtor; 

(ii) another limited liability company in which the debtor is a member or� 
manager;� 

(iii) a partnership in which the debtor is a general partner; 

(iv) a general partner in a partnership described in Subsection (7) (d) (iii) ; 

(v) a person in control of the debtor; or 

(vi) a relative of a general partner, member, manager, or person in control of 
the debtor; 

(e) an affiliate, or an insider of an affiliate as if the affiliate were the� 
debtor; and� 

(f) a managing agent of the debtor. 

(8) "Lien" means a charge against or an interest in property to secure payment of a 
debt or performance of an obligation, and includes a security interest created by 
agreement, a judicial lien obtained by legal or equitable process or proceedings, a 
common-law lien, or a statutory lien. 

(9) "Person" means an individual, partnership, limited liability company, 
corporation, association, organization, government or governmental subdivision or 
agency, business trust, estate, trust, or any other legal or commercial entity. 

(10) "Property" means anything that may be the subject of ownership. 

(11) "Relative" means an individual or an individual related to a spouse, related 
by consanguinity within the third degree as determined by the common law, or a 
spouse, and includes an individual in an adoptive relationship within the third 
degree. 

(12) "Transfer" means every mode, direct or indirect, absolute or conditional, or 
voluntary or involuntary, of disposing of or parting with an asset or an interest 
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in an asset, and includes payment of money, release, lease, and creation of a lien 
or other encumbrance. 

(13) "Valid lien" means a lien that is effective against the holder of a jUdicial 
lien subsequently obtained by legal or equitable process or proceedings. 

§ 25-6-3. Insolvency 

(1) A debtor is insolvent if the sum of the debtor's debts is greater than all of 
the debtor's assets at a fair valuation. 

(2) A debtor who is generally not paying his debts as they become due is presumed 
to be insolvent. 

(3) A partnership is insolvent under Subsection (1) if the sum of the partnership's 
debts is greater than the aggregate, at a fair valuation, of all of the 
partnership's assets and the sum of the excess of the value of each general 
partner's nonpartnership assets over the partner's nonpartnership debts. 

(4) Assets under this section do not include property that has been transferred, 
concealed, or removed with intent to hinder, delay, or defraud creditors or that 
has been transferred in a manner making the transfer voidable under this chapter. 

(5) Debts under this section do not include an obligation to the extent it is 
secured by a valid lien on property of the debtor not included as an asset. 

§ 25-6-4. Va1ue--Transfer 

(1) Value is given for a transfer or an obligation if, in exchange for the 
transfer or obligation, property is transferred or an antecedent debt is secured or 
satisfied. However, value does not include an unperformed promise made other than 
in the ordinary course of the promisor's business to furnish support to the debtor 
or another person. 

(2) Under Subsection 25-6-5 (1) (b) and (;"'C. ie". 2:J-C-(', a person gives a reasonably 
equivalent value if the person acquires an interest of the debtor in an asset 
pursuant to a regularly conducted, noncollusive foreclosure sale or execution of a 
power of sale for the acquisition or disposition of the interest of the debtor upon 
default under a mortgage, deed of trust, or security agreement. 

(3) A transfer is made for present value if the exchange between the debtor and the 
transferee is intended by them to be contemporaneous and is in fact substantially 
contemporaneous. 

§ 25-6-5. Fraudulent transfer--Claim arising before or after transfer 

(1) A transfer made or obligation incurred by a debtor is fraudulent as to a 
creditor, whether the creditor's claim arose before or after the transfer was made 
or the obligation was incurred, if the debtor made the transfer or incurred the 
obligation: 
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(a) with actual intent to hinder, delay, or defraud any creditor of the debtor; 
or 

(b) without receiving a reasonably equivalent value in exchange for the transfer 
or obligation; and the debtor: 

(i) was engaged or was about to engage in a business or a transaction for which 
the remaining assets of the debtor were unreasonably small in relation to the 
business or transaction; or 

(ii) intended to incur, or believed or reasonably should have believed that he 
would incur, debts beyond his ability to pay as they became due. 

(2) To determine "actual intent" under Subsection (1) (a), consideration may be 
given, among other factors, to whether: 

(a) the transfer or obligation was to an insider; 

(b) the debtor retained possession or control of the property transferred after 
the transfer; 

(c) the transfer or obligation was disclosed or concealed; 

(d) before the transfer was made or obligation was incurred, the debtor had been 
sued or threatened with suit; 

(e) the transfer was of substantially all the debtor's assets; 

(f) the debtor absconded; 

(g) the debtor removed or concealed assets; 

(h) the value of the consideration received by the debtor was reasonably 
equivalent to the value of the asset transferred or the amount of the obligation 
incurred; 

(i) the debtor was insolvent or became insolvent shortly after the transfer was 
made or the obligation was incurred; 

(j) the transfer occurred shortly before or shortly after a substantial debt was 
incurred; and 

(k) the debtor transferred the essential assets of the business to a lienor who 
transferred the assets to an insider of the debtor. 

§ 25-6-6. Fraudulent transfer--C1aim arising before transfer 

(1) A transfer made or obligation incurred by a debtor is fraudulent as to a 
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creditor whose claim arose before the transfer was made or the obligation was 
incurred if: 

(a) the debtor made the transfer or incurred the obligation without receiving a� 
reasonably equivalent value in exchange for the transfer or obligation; and� 

(b) the debtor was insolvent at the time or became insolvent as a result of the 
transfer or obligation. 

(2) A transfer made by a debtor is fraudulent as to a creditor whose claim arose 
before the transfer was made if the transfer was made to an insider for an 
antecedent debt, the debtor was insolvent at the time, and the insider had 
reasonable cause to believe that the debtor was insolvent. 

§ 25-6-7. Transfer--When made 

In this chapter: 

(1) A transfer is made: 

(a) with respect to an asset that is real property other than a fixture, but 
including the interest of a seller or purchaser under a contract for the sale of 
the asset, when the transfer is so far perfected that a good-faith purchaser of 
the asset from the debtor against whom applicable law permits the transfer to be 
perfected cannot acquire an interest in the asset that is superior to the interest 
of the transferee; and 

(b) with respect to an asset that is not real property or that is a fixture, when 
the transfer is so far perfected that a creditor on a simple contract cannot 
acquire a judicial lien other than under this chapter that is superior to the 
interest of the transferee. 

(2) If applicable law permits the transfer to be perfected as provided in 
Subsection (1) and the transfer is not so perfected before the commencement of an 
action for relief under this chapter, the transfer is deemed made immediately 
before the commencement of the action. 

(3) If applicable law does not permit the transfer to be perfected as provided in 
Subsection (1), the transfer is made when it becomes effective between the debtor 
and the transferee. 

(4) A transfer is not made until the debtor has acquired rights in the asset 
transferred. 

(5) An obligation is incurred: 

(a) if oral, when it becomes effective between the parties; or 

(b) if evidenced by a writing, when the writing executed by the obligor is� 
delivered to or for the benefit of the obligee.� 
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§ 25-6-8. Remedies of creditors 

(1) In an action for relief against a transfer or obligation under this chapter, a 
creditor, subject to the limitations in �:�)�i�:�,�,�~�:�L�i�u�n�?�r�?�'�:�:�:�:�§�:�:�:�:�~�1�, may obtain: 

(a) avoidance of the transfer or obligation to the extent necessary to satisfy the 
creditor's claim; 

(b) an attachment or other provisional remedy against the asset transferred or 
other property of the transferee in accordance with the procedure prescribed by 
the Utah Rules of Civil Procedure; 

(c) subject to applicable principles of equity and in accordance with applicable 
rules of civil procedure: 

(i) an injunction against further disposition by the debtor or a transferee, or 
both, of the asset transferred or of other property; 

(ii) appointment of a receiver to take charge of the asset transferred or of 
other property of the transferee; or 

(iii) any other relief the circumstances may require. 

(2) If a creditor has obtained a judgment on a claim against the debtor, the 
creditor, if the court orders, may levy execution on the asset transferred or its 
proceeds. 

§ 25-6-9. Good faith transfer 

(1) A transfer or obligation is not voidable under Subsection 25-6-5(1) (a) against 
a person who took in good faith and for a reasonably equivalent value or against 
any subsequent transferee or obligee. 

(2) Except as otherwise provided in this section, to the extent a transfer is 
voidable in an action by a creditor under Subsection 25-6-8(1) (a), the creditor may 
recover judgment for the value of the asset transferred, as adjusted under 
Subsection (3), or the amount necessary to satisfy the creditor's claim, whichever 
is less. The judgment may be entered against: 

(a) the first transferee of the asset or the person for whose benefit the transfer 
was made; or 

(b) any subsequent transferee other than a good faith transferee who took for� 
value or from any subsequent transferee.� 

(3) If the judgment under Subsection (2) is based upon the value of the asset 
transferred, the judgment must be for an amount equal to the value of the asset at 
the time of the transfer, subject to an adjustment as equities may require. 
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(4) Notwithstanding voidability of a transfer or an obligation under this chapter, 
a good-faith transferee or obligee is entitled, to the extent of the value given 
the debtor for the transfer or obligation, to: 

(a) a lien on or a right to retain any interest in the asset transferred; 

(b) enforcement of any obligation incurred; or 

(c) a reduction in the amount of the liability on the judgment. 

(5) A transfer is not voidable under Subsection 25-6-5 (1) (b) or Section 2b- 6-6 if ..........................................� 
the transfer results from: 

(a) termination of a lease upon default by the debtor when the termination is� 
pursuant to the lease and applicable law; or� 

(b) enforcement of a security interest in compliance with Title 70A, Chapter 9a, 
Uniform Commercial Code--Secured Transactions. 

(6) A transfer is not voidable under Subsection 25-6-6(2): 

(a) to the extent the insider gave new value to or for the benefit of the debtor 
after the transfer was made unless the new value was secured by a valid lien; 

(b) if made in the ordinary course of business or financial affairs of the debtor 
and the insider; or 

(c) if made pursuant to a good-faith effort to rehabilitate the debtor and the� 
transfer secured present value given for that purpose as well as an antecedent� 
debt of the debtor.� 

§ 25-6-10. Claim for relief--Time limits 

A claim for relief or cause of action regarding a fraudulent transfer or obligation 
under this chapter is extinguished unless action is brought: 

(1) under Subsection 25-6-5 (1) (a), within four years after the transfer was made 
or the obligation was incurred or, if later, within one year after the transfer or 
obligation was or could reasonably have been discovered by the claimant; 

(2) under Subsection 25-6-5 (1) (b) or 25-6-6 (1), within four years after the 
transfer was made or the obligation was incurred; or 

(3) under Subsection 25-6-6 (2), within one year after the transfer was made or the 
obligation was incurred. 

§ 25-6-11. Legal principles applicable to chapter 
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Unless displaced by this chapter, the principles of law and equity, including 
merchant law and the law relating to principal and agent, equitable subordination, 
estoppel, laches, fraud, misrepresentation, duress, coercion, mistake, insolvency, 
or other validating or invalidating cause, supplement this chapter's provisions. 

§ 25-6-12. Construction of chapter 

This chapter shall be applied and construed to effectuate its general purpose to 
make uniform the law with respect to the subject of this chapter among states 
enacting it. 

§ 25-6-13. Applicability of chapter 

This act applies when any transfer occurs after the effective date of this act. 
[FN1] 

[FN1] Laws 1988, c. 59, enacted this chapter effective April 25, 1988. 

§ 25-6-14. Restricting transfers of trust interests 

(1) (a) For trusts created on or after December 31, 2003, a settlor who in writing 
irrevocably transfers property in trust to a trust having as trustee a company 
defined in Subsection 7-5-1(1) (d) who holds some or all of the trust assets in this 
state in a savings account described in Subsection 7-1-103(29), a certificate of 
deposit, a brokerage account, a trust company fiduciary account, or account or 
deposit located in this state that is similar to such an account may provide that 
the income or principal interest of the settlor as beneficiary of the trust may not 
be either voluntarily or involuntarily transferred before payment or delivery to 
the settlor as beneficiary by the trustee. The provision shall be considered to be 
a restriction on the transfer of the settlor's beneficial interest in the trust 
that is enforceable under applicable nonbankruptcy law within the meaning of 
Section5C �(�_�~�:�U�2�) of �t�:�:�J�:�.�1�~�~ .....�~�.�~�n�k�r�u�p�t�c�:�y i:::ode [FN1] or successor provision. 

(b) This Subsection (1) applies to: 

(i) any form of transfer into trust including: 

(A) conveyance; or 

(B) assignment; and 

(ii) transfers of: 

(A) personal property; 

(B) interests in personal property; 

(C) real property; or 
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(D) interests in real property. 

(2) (a) Except as provided in Subsection (2) (c), if a trust has a restriction as 
provided in Subsection (1) (a), a creditor or other claimant of the settlor may not 
satisfy a claim, or liability on it, in either law or equity, out of the settlor's 
transfer or settlor's beneficial interest in the trust. 

(b) For the purposes of Subsection (2) (a), a creditor includes one holding or 
seeking to enforce a judgment entered by a court or other body having adjudicative 
authority as well as one with a right to payment, whether or not reduced to 
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, 
disputed, undisputed, legal, equitable, secured, or unsecured. 

(c) A restriction provided under Subsection (1) does not prevent a creditor or 
person described in Subsection (2) (a) from satisfying a claim or liability out of 
the settlor's beneficial interest in or transfer into trust if: 

(i) the claim is a judgment, order, decree, or other legally enforceable 
decision or ruling resulting from a judicial, arbitration, mediation, or 
administrative proceeding commenced prior to or within three years after the 
trust is created; 

(ii) the settlor's transfer into trust is made with actual intent to hinder, 
delay, or defraud that creditor; 

(iii) the trust provides that the settlor may revoke or terminate all or part of 
the trust without the consent of a person who has a substantial beneficial 
interest in the trust and the interest would be adversely affected by the 
exercise of the settlor's power to revoke or terminate all or part of the trust; 

(iv) the trust requires that all or a part of the trust's income or principal, 
or both must be distributed to the settlor as beneficiary; 

(v) the claim is for a payment owed by a settlor under a child support judgment 
or order; 

(vi) the transfer is made when the settlor is insolvent or the transfer renders 
the settlor insolvent; 

(vii) the claim is for recovery of public assistance received by the settlor 
allowed under Title 26, Chapter 19, Medical Benefits Recovery Act; 

(viii) the claim is a tax or other amount owed by the settlor to any� 
governmental entity;� 

(ix) the claim is by a spouse or former spouse of the settlor on account of an 
agreement or order for the payment of support or alimony or for a division or 
distribution of property; 

(x) (A) the settlor transferred assets into the trust that: 
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(I) were listed in a written representation of the settlor's assets given to 
a claimant to induce the claimant to enter into a transaction or agreement 
with the settlor; or 

(II) were transferred from the settlor's control in breach of any written 
agreement, covenant, or security interest between the settlor and the 
claimant; or 

(B) without limiting the claimant's right to pursue assets not held by the 
trust, a claimant described in Subsection (2) (c) (x) (A) may only foreclose or 
execute upon an asset in the trust listed in the written representation 
described in Subsection (2) (c) (x) (A) (1) or transferred in breach of a written 
agreement, covenant, or security interest as provided in Subsection 
(2) (c) (x) (A) (II) to the extent of the settlor's interest in that asset when it 
was transferred to the trust or the equivalent value of that asset at the time 
of foreclosure or execution if the original asset was sold or traded by the 
trust; or 

(xi) the claim is a judgment, award, order, sentence, fine, penalty, or other 
determination of liability of the settlor for conduct of the settlor 
constituting fraud, intentional infliction of harm, or a crime. 

(d) The statute of limitations for actions to satisfy a claim or liability out of 
the settlor's beneficial interest in or transfer into trust under Subsections 
(2) (c) (ii) / (v), (vii), (viii), (ix) / (x), and (xi) is the statute of limitations 
applicable to the underlying action. 

(e) For the purposes of Subsection (2) (c) "revoke or terminate" does not include: 

(i) a power to veto a distribution from the trust; 

(ii) a testamentary special power of appointment or similar power; 

(iii) the right to receive a distribution of income, principal, or both in the 
discretion of another, including a trustee other than the settlor, an interest 
in a charitable remainder unitrust or charitable remainder annuity trust as 
defined in Internal Revenu? Code Section 664 [FN2] or successor provision, or a 
right to receive principal subject to an ascertainable standard set forth in the 
trust; or 

(iv) the power to appoint nonsubordinate advisers or trust protectors who can 
remove and appoint trustees, who can direct, consent to or disapprove 
distributions, or is the power to serve as an investment director or appoint an 
investment director under 3"<:.::: :: " ..:.:..:.c.::..: :: _..: ::: _ :::..cc :::.. 

(3) The satisfaction of a claim under Subsection (2) (c) is limited to that part of 
the trust or transfer to which it applies. 

(4) (a) If a trust has a restriction as provided under Subsection (1), the 
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restriction prevents anyone, including a person listed in Subsection (2) (a), from 
asserting any cause of action or claim for relief against a trustee or anyone 
involved in the counseling, drafting, preparation, execution, or funding of the 
trust for: 

(i) conspiracy to commit a fraudulent conveyance; 

(ii) aiding and abetting a fraudulent conveyance; or 

(iii) participating in the trust transaction. 

(b) A person prevented from asserting a cause of action or claim for relief under 
this Subsection (4) may assert a cause of action only against: 

(i) the trust assets; or 

(ii) the settlor or beneficiary to the extent allowed under Subsection 25-6­
5 (1) (a) . 

(5) In any action brought under Subsection (2) (c), the burden to prove the matter 
by clear and convincing evidence shall be upon the creditor. 

(6) For purposes of this section, the transfer shall be considered to have been 
made on the date the property was originally transferred in trust. 

(7) The courts of this state shall have exclusive jurisdiction over any action 
brought under this section. 

(8) If a trust or a property transfer to a trust is voided or set aside under 
Subsection (2) (c), the trust or property transfer shall be voided or set aside only 
to the extent necessary to satisfy: 

(a) the settlor's debt to the creditor or other person at whose instance the trust 
or property transfer is voided or set aside; and 

(b) the costs and attorney fees allowed by the court. 

(9) If a trust or a property transfer to a trust is voided or set aside under 
Subsection (2) (c) and the court is satisfied that the trustee did not act in bad 
faith in accepting or administering the property that is the subject of the trust: 

(a) the trustee has a first and paramount lien against the property that is the 
subject of the trust in an amount equal to the entire cost properly incurred by 
the trustee in a defense of the action or proceedings to void or set aside the 
trust or the property transfer, including attorney fees; 

(b) the trust or property transfer that is voided or set aside is subject to the 
proper fees, costs, preexisting rights, claims, and interest of the trustee and 
any predecessor trustee if the trustee and predecessor trustee did not act in bad 

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 

Case: 08-4224     Document: 01017919617     Date Filed: 03/19/2009     Page: 83



Page 13 

faith; and 

(c) any beneficiary, including the settlor, may retain a distribution made by 
exercising a trust power or discretion vested in the trustee of the trust, if the 
power or discretion was properly exercised before the commencement of the action 
or proceeding to void or set aside the trust or property transfer. 

(10) If at least one trustee is a trust company as defined in Subsection 7-5­
1 (l) (d), then individuals may also serve as cotrustees. 

[FN1 ] See 11 .......•....'.' .....•....c r" ::: : : :�.. ·.U ..' ..:.: .. : . 

[FN2] See;6 �u�.�,�:�:�~�J�.�·�.�/�\ H,4. 

Current through 2008 General Session. 
END OF DOCUMENT 
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